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Mutual recognition of funds – Luxembourg and Hong 
Kong 
 
Alwyn Li and Maggie Choi 
 
On 15 January 2019, the Securities and Futures Commission (SFC) and Commission de Surveillance 
du Secteur Financier (CSSF) signed a memorandum of understanding establishing a bilateral framework 
for mutual recognition of cross-border offering to retail investors in Hong Kong and Luxembourg 
(Luxembourg-HK MRF). 
 
Accessing Hong Kong  
 
The Luxembourg fund (Luxembourg Covered Fund) must be a UCITS fund authorised by the CSSF. 
It must be managed by a Luxembourg management company licensed to conduct asset management 
activities with minimum paid-up capital and non-distributable capital reserves of HK$10 million (or 
equivalent in Euro). Both the Luxembourg Covered Fund and its management company must have a 
clear regulatory record within the past three years. At the moment, only the following types of funds are 
eligible:  
 
a) equity funds, bond funds, mixed funds or  
b) feeder funds of equity, bond or mixed funds. 
 
As with most other UCITS funds, the Luxembourg Covered Fund must appoint a Hong Kong 
representative to handle dealing requests as well as enquiries from the Hong Kong investors. The 
manager of the Luxembourg Covered Fund must also ensure that investors receive fair treatment, 
including adequate investor protection, compensation and timely disclosure of information. The offering 
documents and notices available to Hong Kong investors must be published in both English and Chinese. 
 
Accessing Luxembourg 
 
The Hong Kong-domiciled fund (Hong Kong Covered Fund) must be authorised by the SFC and 
managed by a Hong Kong-domiciled management company licensed to conduct Type 9 regulated 

What’s inside? 
 
Mutual recognition of funds – Luxembourg and Hong Kong ……………………………………………………………………………………. 1 - 2 
 
Hong Kong steps towards revamping its profits tax exemption regime for the asset management industry …………………………….... 2 - 3 
 
Application of statutory secrecy obligations on licensed corporations ……………………………………………………………………….... 3 - 4 
 
Mainland China briefing ……………………………………………………………………………………………………………………….…..... 4 - 7 
 
Distribution of complex and high-risk products …………………………………………………………………………………………………….... 7 
 
SFC licensing and compliance hints……………………………………………………………………………………………………………….. 7 - 8 
 
Recent publications …………………………………………………………………………………………………………………………………...... 8 

Newsletter 

Financial Services 23 January 2019 

mailto:Alwyn.Li@deacons.com.hk
mailto:maggie.choi@deacons.com.hk


 

2 

 

 

activity (asset management). Besides the requirement to appoint a Luxembourg paying agent, eligible 
fund types and other requirements are the same between the two jurisdictions. The Hong Kong Covered 
Fund’s offering documents, notices, financial reports, advertisements and constitutive documents 
provided to Luxembourg investors must either be in English, French, German or Luxembourgish. 
 
Opportunities 
 
New Luxembourg UCITS seeking to access Hong Kong can benefit from the streamlined authorisation 
process and its key operators (management company and trustee/custodian) are deemed to be 
compliant with relevant Hong Kong laws and regulations once they are compliant with Luxembourg laws 
and regulations. Note that the Luxembourg-HK MRF do not extend to self-managed Luxembourg UCITS 
which fall outside of the scope of the regime. 
 
Despite not being a passport to the EU, the Luxembourg-HK MRF will facilitate the retail offering of 
Luxembourg as well as Hong Kong domiciled funds in each other’s markets. The Luxembourg-HK MRF 
will be the latest addition to the suite of mutual recognition schemes already in place between Mainland 
China, France, Switzerland and the United Kingdom, thus further enhances Hong Kong as an asset 
management hub in Asia. 
 
The SFC’s press release is available via this link. 
 
 

Hong Kong steps towards revamping its profits tax 
exemption regime for the asset management industry 

 
Alwyn Li and Sarah Lau 
 
On 12 December 2018, Hong Kong’s Legislative Council gave the Inland Revenue (Profits Tax 
Exemption for Funds) (Amendment) Bill 2018 (Bill) its first and second reading. The Bill aims to expand 
and unify the rules and application of the profits tax exemption for privately offered funds following 
concerns raised by the Council of the European Union on ring-fencing features exhibited in Hong Kong’s 
existing tax regime. The legislative initiative also supports the government’s efforts to enhance Hong 
Kong’s competitiveness as a regional and international asset and fund management centre. 
 
The proposed new regime allows profits tax exemption for qualifying transactions of certain funds 
whether or not the central management and control of the funds is exercised in Hong Kong, and allows 
the exemption to apply to investments in Hong Kong and non-Hong Kong private companies. Other key 
features of the Bill include: 
 

 a definition of a “fund”, which is similar to the definition of a “collective investment scheme” in the 
Securities and Futures Ordinance (SFO); 

 

 the extension of the profits tax exemption to special purpose entities of a fund – such entities may 
be wholly or partly owned by the fund and should be established for the sole purpose of holding 
and administering investee private companies – to the extent of such fund’s holding or interest in 
such entity;  

 

 as an anti-avoidance measure, a fund may invest in any private company provided that it can 
satisfy (i) the immovable property test: the private company holds not more than 10% of its 
assets in immovable property (excluding infrastructure) in Hong Kong; and either (ii) the holding 
period test: the fund has held the private company for at least two years; or, if less than two years, 
(iii) the short-term asset test: the fund does not have a controlling stake in the private company 
or the fund has control over the private company but that company does not hold more than 50% 
of the value of its assets in short-term assets; 
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 removal of the “tainting” effect on transactions falling outside the tax exemption regime. 
 
The new rules under the Bill will also cover open-ended fund companies. For non-fund entities, the 
existing profits tax exemption and its conditions will continue to apply as a separate regime. The profits 
tax exempt position of funds authorised under the SFO shall remain unchanged. 
 
The Bill, when enacted, will come into operation on 1 April 2019. 
 
 

Application of statutory secrecy obligations on licensed 
corporations 

 
Joanna Fung 
 
Section 378 of the Securities and Futures Ordinance (SFO) imposes an obligation on a person assisting 
the Securities and Futures Commission (SFC) in a statutory enquiry or investigation to preserve secrecy 
with regard to any matter coming to its knowledge. 
 
The SFC has issued a set of frequently asked questions (FAQs) to provide practical guidance on the 
application of the secrecy provisions in the context of licensed corporations (LCs) providing assistance 
to the Intermediaries Supervision Department of the SFC (ISD) in its performance of supervisory 
functions. Specifically, the SFC has issued guidance that outlines its view on the application of the 
secrecy provisions to enforcement related matters. The guidance is available here and the FAQs are 
available here. 
 
Examples of information, records or documents that may typically be disclosed to LCs and subject to 
the statutory secrecy provision include (i) the fact that on-site reviews will be, are being or have been 
conducted by the ISD and the findings of such reviews; (ii) correspondence issued by the ISD to LCs, 
including requests for information and letters of deficiencies; and (iii) the responses provided by LCs to 
the ISD. 
 
There are a number of exceptions to the secrecy obligations which are relevant to persons (including 
LCs) assisting the SFC. For example, secrecy does not apply to (i) information which is already available 
to the public; (ii) information which is disclosed in connection with judicial proceedings to which the 
person is a party; (iii) where the disclosure is required under a court order or other laws; or (iv) where 
the SFC has given its consent in writing to the disclosure of the matter. 
 
The SFC considers that its written consent will not be required for disclosure of supervisory information 
by an LC to certain professional advisers – specifically: 
 

 an auditor appointed by the LC or the SFC under the SFO in specified circumstances or in 
circumstances where the disclosure is made to the auditor for the purpose of making relevant 
reports under the SFO; or 

 

 a counsel, solicitor or other professional adviser acting or proposing to act in a professional 
capacity for the purpose of giving advice to the LC in connection with any matter arising under 
any of the relevant provisions of the SFO and certain parts of the Hong Kong’s companies and 
anti-money laundering legislation.  

 
However, an auditor, counsel, solicitor or other professional adviser who receives supervisory 
information from the LC shall not disclose such information to any other person, unless the SFC 
consents to such onward disclosure, or where another exception under section 378 of the SFO applies. 
 

mailto:joanna.fung@deacons.com.hk
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It is a criminal offence to breach the statutory secrecy obligation, the maximum penalty for which is a 
fine of HK$1 million and imprisonment for up to two years. LCs may, in addition, be subject to disciplinary 
actions. 
 
In addition to the SFO, LCs should be mindful of other applicable laws and regulations (such as the 
Personal Data (Privacy) Ordinance) that may limit the use or disclosure of certain information, and 
ensure compliance with the relevant requirements when disclosing such information. 
 
 

Mainland China briefing  
 
Yang Shen and Anita Hu 
 
Regulation of the asset management market 
 
Further to our previous articles on the regulation of the asset management and wealth management 
industries in Mainland China (available here and here), the China Securities Regulatory Commission 
(CSRC) issued the Administrative Measures on the Private Asset Management Business of Securities 
and Futures Business Institutions (available here in Chinese) and the Provisions on the Administration 
of Operation of Privately Offered Asset Management Schemes of Securities and Futures Business 
Institutions (available here in Chinese) (collectively, the Measures) on 22 October 2018. The Measures, 
together with the Measures on the Supervision and Administration of Wealth Management Business of 
Commercial Banks (the Wealth Management Regulations) promulgated by the China Banking and 
Insurance Regulatory Commission (CBIRC) on 26 September 2018, constitute the detailed rules for 
implementing the Guiding Opinions on Regulating the Asset Management Business of Financial 
Institutions (the Guiding Opinions, available here in Chinese). 
 
The Measures and the Wealth Management Regulations, under the framework of the Guiding Opinions, 
provide comprehensive regulations for different market players in the Mainland Chinese asset 
management industry. The Guiding Opinions apply where the Measures and the Wealth Management 
Regulations are silent on an issue. The Guiding Opinions, the Measures and the Wealth Management 
Regulations came into immediate effect but allow a grace period for compliance until the end of 2020. 
The following is a comparison chart between the Measures and the Wealth Management Regulations.  
 

 Measures 
 

Wealth Management Regulations 
 

Relevant 
regulator 
 

CSRC, AMAC  CBIRC 

Do the PRC 
Securities 
Investment Funds 
Laws apply? 
 

Yes No; these laws do not apply to a public 
offering of wealth management products.  
 

Regulated 
entities / product 
managers 

Securities companies, fund 
management companies, futures 
companies, and their subsidiaries. 

Subsidiaries of commercial banks (banks 
themselves are not allowed to promote or 
manage wealth management products), 
including Chinese-funded commercial 
banks, wholly foreign-funded banks and 
Sino-foreign JV banks. 
 

Apart from private 
products, can 
product 
managers 

No. Although some of the product 
managers may promote public 
products, such activities are not 
regulated by the Measures.  

Yes  

mailto:yang.shen@deacons.com.hk
mailto:anita.hu@deacons.com.hk
https://www.deacons.com.hk/news-and-insights/publications/mainland-china-briefing-201805.html
https://www.deacons.com.hk/news-and-insights/publications/mainland-china-briefing-oct-2018.html
http://www.csrc.gov.cn/pub/zjhpublic/zjh/201810/P020181022804792210933.pdf
http://www.csrc.gov.cn/pub/zjhpublic/zjh/201810/P020181022809298932631.pdf
http://www.pbc.gov.cn/goutongjiaoliu/113456/113469/3529600/index.html
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promote public 
products 
pursuant to the 
relevant rule? 
 

Independent 
custodians 
required? 
 

Yes Yes  

External auditors 
required?  
 

Yes  Yes, for public products only.  

Central filing 
required for 
launch of each 
product? 
 

Yes  Yes 

Segregation of 
assets between 
product 
managers and 
products 
 

Yes (as explained in a CSRC 
Q&A). 

Yes (specified in the Wealth Management 
Regulations). 

Principal / income 
guaranteed 
products 
 

Not allowed  Not allowed 

Conditions 
applicable to a 
successful launch 

 Receipt of a total minimum 
subscription amount of 10 million 
RMB upon launch. The initial 
offer period shall not exceed 60 
days, except for products 
exclusively investing into private 
equities, in which case, the initial 
offer period shall not exceed 12 
months. 
 

 Instalments of subscription 
money are allowed, provided 
that the product has received a 
total minimum commitment 
amount of 10 million RMB upon 
launch, and all unpaid capital will 
be paid within three years of 
launch. 

 

Not applicable  

Restrictions 
applicable to 
proprietary 
investments in 
the products 

 Must not hold more than 20% of 
the units/interests of the product. 
 

 Together with its affiliates, must 
not hold more than 50% of the 
units/interests of the product.  
 

 Must hold investment for at least 
six months.  

 Must not hold more than 10% of the NAV 
of the product.  
 

 Must not invest more than 20% of the 
manager’s proprietary assets.  
 

 Must not invest in subordinated 
units/interests of a structured product. 
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 Must notify investors and 
custodians five working days 
prior to an investment or 
redemption/withdrawal. 

 

Eligible 
qualifications of 
accredited 
investors for a 
private offering 

Individual 

investors 

Must have over two years’ investment experience, and one of the 
following:  
 

 no less than RMB 3 million of net financial assets (at the 
household level), or  
 

 no less than RMB 5 million of financial assets (at the household 
level), or 
 

 no less than RMB 400,000 average annual income over the 
past three years (at the individual level). 

 

Institutional 

investors 

Must have no less than RMB 10 million of net assets at the end of 

the previous year. 

 

Investment 
restrictions  

 Exposure to a single asset must 
not exceed 25% of its NAV. This 
restriction is not applicable to 
assets such as bank deposits, 
government bonds, central bank 
notes, policy financial bonds, 
bonds issued by local 
governments. 
 

 Maximum leverage based on the 
NAV of a product: 140% for 
structured products; 200% for 
other types of products. 

 
In addition, the following 
restrictions apply to products 
managed by the same manager: 
 

 the aggregate exposure of all 
products to a single asset shall 
not exceed 25% of the market 
value of such asset; 
 

 the aggregate exposure of all 
products including public funds 
to a single publicly traded stock 
shall not exceed 30% of total 
tradable shares of the same 
stock. 

 

Public 
product 

 Exposure to a single security 
or a single CSRC-
authorised retail fund (a 
“fund”) must not exceed 
10% of its NAV. 
 

 Maximum leverage: 140% of 
its NAV (for open-ended 
public products), and 200% 
of its NAV (for closed-ended 
public products).  
 

 For open-ended public 
products at least 5% of its 
NAV must be held in cash or 
stipulated cash-equivalents.  

 

Private 
product 

 Leverage must not exceed 
200% of its NAV.  

 

In addition, the following restrictions apply 
to products managed by the same 
manager: 
  

 the aggregate exposure of all public 
products to a single security or fund shall 
not exceed 30% of the market value of 
such security or fund; 
 

 the aggregate exposure of all public and 
private products to a single publicly 
traded stock shall not exceed 30% of the 
total tradable shares of the same stock; 
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 the aggregate exposure of all open-
ended public products to a single publicly 
traded stock shall not exceed 15% of the 
total tradable shares of the same stock.  

 

Can structured 
products be 
open-ended? 
 

No, must be closed-ended.  Yes  

 
 

Distribution of complex and high-risk products 

 
Rory Gallaher 
 
On 7 December 2018 the Securities and Futures Commission (SFC) issued a circular to remind 
intermediaries of the requirements governing selling practices, including the obligation to assess 
suitability under the Code of Conduct for Persons Licensed by or Registered with the Securities and 
Futures Commission (Code of Conduct), when they distribute structured products and corporate bonds 
with complex features or high risks. 
 
The SFC noted that recently sales of complex products such as equity-linked accumulators, which are 
derivative products with significant investment risks, have increased. Accumulators gave rise to 
significant losses in the wake of the 2008 global financial crisis, leading to protests outside the SFC’s 
offices and those of a number of banks and other intermediaries involved in the sale of such products. 
  
The SFC has also noted an increase in sales of complex bonds such as bonds with non-viability loss-
absorption features. These may require investors to accept a write down, or a debt for equity swap in 
the event the bond issuer faces financial difficulties. The SFC is concerned that triggering events are 
complex, difficult to predict, and potentially result in a fundamental change in the nature of the investor’s 
interest and/or pay-out under the product. 
  
These types of products are considered complex products for the purpose of compliance with the 
Guidelines on Online Distribution and Advisory Platforms and the new paragraph 5.5 of the Code of 
Conduct. Under these requirements, with effect from 6 April 2019, intermediaries will be required to 
ensure that a transaction in a complex product is suitable for the client in all circumstances irrespective 
of whether a solicitation or recommendation is made. Intermediaries will also be required to provide 
information and warning statements about the complex products to the client. The SFC maintains a list 
of minimum information and warning statements for complex products which is available here.  
 
 

SFC licensing and compliance hints 
 
Connie Chan 
 
WINGS - new online portal 
 
On 4 January 2019, the SFC launched a new online portal called WINGS (i.e. Web-based INteGrated 
Service), as a platform for making a wider range of filings (including BRMQs, FRRs, short position 
reports, investment product filings as well as notifications and applications).  
 
 
  

mailto:rory.gallaher@deacons.com.hk
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Semi-annual financial resources returns - reminder 
  
Licensed corporations that are only required to submit semi-annual FRRs should be aware that their 
next submissions are due by 21 January 2019 (HKT). Hopefully by now, an RO or the authorised 
signatory has already reviewed the financial returns and is ready to submit them in time for the deadline. 
 
New BRMQ 
 
Licensed corporations (and their associated entities) which have a financial year end on or after 31 
March will need to submit a new online BRMQ to the SFC electronically as part of their annual audited 
accounts submissions. Those firms with a financial year end before 31 March will however still be able 
to use the usual paper form BRMQ this year (but will need to use the new electronic version from next 
year). The new form of BRMQ is available on the SFC’s online portal WINGS. It is much more detailed 
than the paper form so firms should expect it to take them longer to complete. 
 
 

Recent publications 

Competition Commission to investigate Hong Kong Sea Port Alliance  
 
Maternity leave to be extended to 14 weeks - specific recommendations following the 2018 Policy 
Address  
 
Hong Kong Employment Law update  
 
Companies (Amendment) (No. 2) Ordinance 2018  
 
Conviction for failing to keep significant controllers register on the increase  
 
Stock Exchange clarifies classification of lease transactions involving variable lease payments  
 
China encourages share repurchase by revising the Company Law  
 
Broader protection from discrimination and harassment on the horizon  
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